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Introduction

This PwC publication is a short version of PwC’s publication in Norwegian Styreboken.
The chapters that has been translated into English discusses topics such as the roles
and responsibilities of company boards according to Norwegian legislation.

We hope that you will find this publication helpful and interesting. Please do not

hesitate to contact us with questions or suggestions regarding topics to be included in
future editions.



Marius Thorsrud
Partner, Oslo

The role and

responsibilities of the
Board of Directors

In this chapter, we discuss the company-law framework for board
activities, including the board’s role as a strategic, supervisory,
advisory and decision-making body. Board tasks and roles which
arise in exceptional circumstances are also covered. However,
since the legislation does not use the above terminology, this
publication is written so as to link these board tasks with the

relevant legal provisions.

The Norwegian Private limited liability
company act and the Norwegian public
limited liability company act state that
the responsibility for the management
of the company falls to the board of
directors (the board). The managing
director’s (CEQ’s) role is defined such
that he or she is in charge of the day-
to-day management of the company’s
business and responsible for complying
with the guidelines and instructions
issued by the board. In practice, this
means that the board is responsible

for the management of the company
and delegates the day-to-day manage-
ment of the company to the managing
director.

A well-functioning board has the following

characteristics:

e exercises its overall authority of the
company,

e safeguards the company’s interests
and objectives,

e makes necessary decisions,

e ensures relevant internal controls.

e has necessary knowledge, capa-
bilities and experience, and

e acts through honesty, integrity
and independence, and is able to
challenge management.

Cooperation with shareholders
and management
It is important for the board to create



and maintain good cooperation between
themselves, the shareholders and
management. In addition, the board
should also safeguard the interests of
other company stakeholders. This will
include, for example, employees,
suppliers, creditors, customers,
governmental authorities and society at
large (often represented by the media).
Important values in this regard are
transparency, information-sharing and
collaboration.

The board bears the primary respon-
sibility for the proper functioning of
these relationships, and trust between
all of the parties involved is essential.
The shareholders, as owners of the
company, have a responsibility to clearly
communicate clearly to the board their
investment objectives. The board is
then responsible to actively promote
and implement good governance and
management practises on behalf of the
shareholders.Transparency and proper
reporting are key factors in gaining
stakeholders’ trust.

Cooperation triangle

Board of Directors

Shareholders
management
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For many companies reputation, stake-
holder trust and support will be crucial
drivers of sustainable growth.

Focus on shareholder value
Perhaps the most important task of

the board is to create value for the
shareholders and communicate to the
shareholders the value that has been
created. The board achieves its goals in
collaboration with the company’s senior
management and the shareholders. The
board is appointed by the owners to
safeguard and manage the shareholders’
investment.

The board may be regarded as a
“rubber stamping body” if it allows itself
to be dictated to by management or the
shareholders and if it fails to demon-
strate a proactive and positive approach
to achieving the company’s goals.

The board has a duty to safeguard the
company’s best interests at all times,
and it can often be challenging to unite
stakeholders with differing agendas to
support a common goal. The board has
a vital role to play in this regard.

It is important that the shareholders
have an understanding and appreciation
that the board of directors works for
them, and compensate the board accor-
dingly with respect to the level of work
expected from the board to achieve
the shareholders’ expectations. The
boards’ compensation is agreed by the
shareholders at the General Assembly.
The shareholders normally receive a

return on their investment in the form
of dividends and/or an increase in the
share price.

The five main tasks of the board
Simply put, the board has to make
decisions based on budgets, contractual
requirements, applicable regulations
and the agenda items imposed and
communicated by shareholders,
employees, authorities and other
stakeholder groups. The board must for-
mulate targets and strategies, establish
organisational structures, quality-assure
plans and budgets, set deadlines, and
monitor and control compliance with
board policies. Company reporting

is another board responsibility that

is growing in importance as a means

of ensuring corporate transparency.
External reporting includes social
responsibility and sustainability reporting,
an area in which legislative requirements
are increasingly mandating transparency
not only about operational matters such
as non-discrimination in the workplace
and beneficial ownership , but also
about matters external to the company
(the Transparency Act and management
of company suppliers).

We have chosen to categorise the
board’s primary tasks as follows:
Strategic tasks

Organisational tasks

Internal control related tasks
Reporting related duties

Board specific duties and
responsibilities
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The first three categories cover the
requirements in section 6-12 of the
Private Limited Liability Companies
Act, while formal reporting obligations
are given in the Norwegian Accounting
legislation and stock-exchange rules.
The board’s strategic tasks are discussed
further in the chapter entitled, “The
board’s role in strategy development”.

The board must base its day-to-day
activities on the priority tasks defined
for the company in view of the nature
and needs of the business. There may
also be other tasks the board considers
important and relevant, and it is vital that
these are discussed by the shareholders
and the key management group so that
all parties are in agreement as to the
board’s objectives before the board
gets to work.

What regulates the boards’ duties
and responsibilities?

The board’s responsibilities and duties are
primarily determined by the three central
documents as shown in the figure below.

The legal rules applicable to private
and public limited liability companies
are found in the Private Limited Liability
Companies Act and the Public Limited
Liability Companies Act. The board can
only perform its tasks and duties pro-
perly if it is familiar with the boundaries
and requirements drawn up by the
Companies Acts. These acts contain
both mandatory provisions which the
board must know and comply with and
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provisions which may be varied (for
example through the company’s articles
of association).

Many boards have a tendency to

forget that the company has articles of
association which may be relevant for
governing board activities. All articles of
association contain a purpose clause,
and it is an important responsibility of
the board to ensure compliance. Articles
of association and the shareholder agre-
ement may also contain other terms
and conditions of which the board
should be aware and take under advi-
sement when carrying out their duties.
Shareholder agreements regulate relations
between shareholders, and may result
in the issuing of specific instructions by
a shareholder to individual board mem-
bers in accordance with the shareholder
agreement.

Companies with employee-elected
board members (reference to sections
6-3 and 6-4 of the Norwegian limited
liability companies act) are required

to have written instructions for the
board. This is a requirement of section
6-23 of the Norwegian limited liability
companies act. It is often beneficial for
other companies not explicitly covered
by these legal requirements to adopt
guidelines for the board of directors. It
is often beneficial for other companies
not explicitly covered by these legal
requirements to adopt guidelines for the
board of directors.

The Norwegian Corporate Governance
Board (NCGB) issues recommendations
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What laws and policies regulate
board responsibilities and duties?

l l l

The
Norwegian The
limited company‘s Mandate to
liability articles of the board
companies association
act

on corporate governance. The purpose
of the recommendations is to ensure

a clear distinction between the roles
held by shareholders, the board and
top management, over and above the
statutory minimum requirements.

Provisions in the companies acts
on board activities

The Norwegian limited liability companies
act contains, in chapter 6, key provisions
with which all board members must be
familiar. Sections 6-12 and 6-13 are
particularly important, as section 6-12
defines the board’s governing respon-
sibilities and section 6-13 specifies the
board’s oversight and control responsi-
bilities.

Through such provisions, the limited
liability companies act establishes
guidelines for the work of the board.
The purpose of assigning ultimate
responsibility and specific tasks to the
board is to give it a mandate to ensure

that management performs all necess-
ary tasks in a cost-effective, optimal
manner.

Perhaps the most important factor is to
achieve the correct balance between
board involvement in the development
of operational strategies, supervision
and control of the company’s progress
on key priorities and implementation of
approved projects and plans.

Section 6-12 of the limited liability
companies act makes it clear that the
governance of the company is a board
responsibility. The board has overall
responsibility and full authority to manage
the company’s business, including the
control over company assets and legal
rights.

While the ordinary general meeting
legally is the company’s supreme
governing body, the ordinary general
meeting does not participate in the
management and governance of the
company.The ordinary general meeting
is not authorised to represent the
company. Representation occurs
through the board, both externally

in dealings with contractual partners
and public authorities and internally
vis-a-vis the managing director and top
management.

Section 6-12 states that the board shall

(not may or should):

e Ensure that the business is properly
organised,

e Adopt necessary plans and budgets

for the company’s activities, and

e Keep itself updated on the compa-
ny’s financial position and ensure
that commercial activities, accounts
and asset management are subject
to satisfactory controls.

It is also a clear mandate in section
6-12 that the board initiate such investi-
gations as it deems necessary for the
performance of its tasks. This is to
ensure that it is not good enough to
state that the board “did not know?”, if

it was clear that the situation indicated
that the board should/must initiate an
investigation.

Section 6-13 of the limited liability
companies acts likewise requires the
board to supervise the day-to-day
management of the company and the
operations.

Section 6-2 of the limited liability
companies act states that the board
shall appoint the company’s managing
director and determine the compensation
package unless the shareholders at the
ordinary general meeting have reserved
the right to make such decisions
themselves. Accordingly, one of the
most important tasks of the board

is to ensure that the company has a
managing director who performs well
in respect to the company’s objectives
and strategies.

The daily operations of the company

must be overseen by the managing
director/top management, but the
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board of directors guides and super-
vises such that the managing director
does their job in the best manner possible
and in accordance with the guidelines
established by the board. The board
can also establish operational guide-
lines. The board has the discretion to
decide whether instructions should

be issued to the CEO, and what form
any such instructions should take. The
board may issue both general instructions
and instructions on company specific
issues. There is also legislation that
additionally requires the board to adopt
specific guidelines for certain operational

activities, and states that this task may
not be delegated to the management

group.

The interplay of board responsibilities
and management responsibilities can
be illustrated as shown in the figure
below. The managing director has a
responsibility to report to the board on
a regular periodic basis. This speci-
fic duty of the managing director is
derived from sections 6-14 and 6-15
of the limited liability companies act, as
well as from instructions issued by the
board.

Interplay between the board of directors and the managing director

Bo
respon es

Governance of the company

* ensure appropriate organisational structure

+ approve plans and budgets
* issue operational guidelines

» stay updated on the company's financial

position
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Follow guidelines issued by the board

Reports to the board periodically

. The managing director‘s duties to the board

1. The managing director must inform the board, in writing or in a meeting, on the
company'‘s operations, financial position and profitability atleast every four months
(Limited Liability Companies Act) or monthly (Public Limited Liability Companies Act).

2. The board can at their own discretion at time require the managing director to
provide the board with a detailed account of specific issues. Individual board members
may also request additional information directly from the managing director.

The managing director has a reporting
duty irrespective of any specific requ-
ests made by the board. The board

and managing director should have an
agreement as to the content, structure
and form of the monthly reporting and
how it is communicated to the board,
such that the board has the necessary
information to perform their supervisory
duties related to internal controls, financial
reporting and maintenance of sharehol-
der value. The board of a public limited
liability company must be kept informed
on a monthly basis by the CEO, while
the board of a private limited liability
company must be updated at least
every four months.

Division of responsibilities
between the board and the
managing director

The board shall be actively engaged
with a focus on the general goals for
the company, such as the mission
statement, company vision and overall
strategy. The managing director is
responsible for the day-to-day planning

and implementing of the goals and
objectives established by the board.
The division of work between the
managing director and the board is a
key aspect of the board’s activity. A
well-functioning relationship between
the board and the managing director is
a crucial factor for the achievement of
the company’s objectives. The board
and managing director must be in
agreement as to the success factors for
the company, and work together on the
appropriate issues.

It is often the case that when the mana-
ging director is underperforming, that
the board is not functioning well and
that the company is also underperfor-
ming.

It is the board's responsibility to have a
well-functioning managing director at all
times, and in many ways the choice of
managing director will be the decision
with the greatest direct impact on the
company's day-to-day operations.
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Performance evaluation of the
managing director

The board has a duty to evaluate the
performance of the managing director.
The board and the managing director
should have a common understanding
beforehand on the specific criteria and
performance targets that will form the
basis for the evaluation.

Annual evaluations are easier to conduct
when both parties have agreed on the
relevant factors to be considered. An
annual evaluation is most commonly
performed in the same time frame as

the annual review of the remuneration
package.

Equity

It is a legal requirement for a limited
liability company to have an equity and
liquidity which is adequate in terms

of the risk and scope of the compa-
ny’s business at all times. The Public
Company Limited Liability Act section
34 stipulates that the board has an
obligation and responsibility to maintain
oversight over this legal requirement.
This is illustrated on the next page.

There is no definitive or general answer
to the question of what risk profile and
related equity level is acceptable for

a specific company. According to the
basis for conclusions in the exposure
draft to the Limited Liability Companies
Act, risks should be assessed within the
context of the nature of the business. A
high-risk business is subject to stricter
equity requirements than a low-risk
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business. Many other factors and
circumstances are also relevant.

Debt-to-equity ratio, growth projections,
whether the business is meeting targeted
goals, start-up operations, and seasonal
fluctuations, to name a few examples.
The reference to equity in section 3-5
of the Limited Liability Companies Act
is not referring to the equity recognised
in the balance sheet, but rather to the
company'’s fair value adjusted equity.

Section 3-4 must be read in con-
junction with section 3-5, which gives
the board a duty to act if equity and
liquidity is not considered adequate.
For public limited liability companies
the same shall apply if the company’s
equity is assumed to be less than half
the share capital.

When assessing equity, defined as the
net of assets less liabilities, the board
can take into account any off-balance
sheet items, as well as remeasuring
balance sheet items to a market value
as opposed to a book value. This

can include assets such as goodwill,
intangible assets, and certain liabilities.
Additionally, as part of the equity ade-
quacy assessment, financing should be
incorporated into the assessment: long-
term, stable financing and subordinated
loans can contribute to changing an
otherwise low equity to an adequate
and acceptable equity position.

If the company gets into a situation
where the board has an obligation to

Adequate equity and liquidity

Monitor significant risk factors

3

« Suppliers » Organisation

* Products Understand the * Management

+ Customers company‘s business + Systems

» Competitors * Reporting

» Equity * Liquidity

* Financing * Investments
Financial statements

Define significant risk

Continuous monitoring
factors

The board should monitor the company‘s eguity

N2 2 3 2

Action plan Convene a The general

Correct for corrective general meeting meeting

assessment measures —> | to consider the expresses their

of equity instituted by action plan, if viewpoints on
the board relevant the matter
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act and assets need to be converted to
cash, there is a risk that the company
will not be able to realise assets at full
market value.

Sections 3-4 and 3-5 of the Limited
Liability Companies Act must be
considered in conjunction with the
managing director’s duty to keep the
board updated on the company’s
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operations, financial position and profit
development pursuant to section 6-15.
In our opinion, there are far too many
instances where the board fails to

take sections 3-4 and 3-5 seriously. If
the board fails to meet its duty to act,

a trustee could have a liability case
against the board members in the event
of a bankruptcy.

What if there is a liquidity crisis?
In the event of financial turmoil, access
to liquidity funding may be critical for
both the company’s continued opera-
tions and market share price valuation.
While the possibility of a liquidity crisis
should not dissuade management from
utilising debt financing, it does reinforce
the importance of having a “plan B” to
secure liquidity needs.

Sometimes management becomes
familiar with the bankruptcy laws.
Pursuant to section 61 of the Bankruptcy
Act, a company becomes insolvent
when it can no longer meet its liabilities
as they fall due, unless its inability to
pay is deemed as temporary. However,
insolvency does not arise if the debtor’s
assets and income together are deemed
to cover the liabilities in full, even if
payment will be delayed because
assets have to be sold first.

This insolvency rule is relevant in the
assessment of whether the company
may apply the going-concern assumption
when preparing their financial statements.
If the company lacks adequate liquidity
and an asset sale will not cover all
liabilities, the company is deemed to be
insolvent. In such cases, the board has

a duty to engage in debt renegotiation
proceedings or declare bankruptcy.

This obligation of the board carries a
possible prosecution penalty, as failure
to fulfill this duty is subject to penalties,
with contravention being punishable by
imprisonment for up to two years if the
person in question has been negligent
and the asset recovery opportunities of
the company have been reduced.

A liquidity crisis may also influence the
assessment of whether the financial
statements can be issued in accordance
with the going-concern assumption.

The going-concern assumption may
only be applied if in the board’s opinion
it is likely that the company will continue
to operate over the next 12 months
after the balance sheet date. Before
issuing the annual financial statement,
the board must conduct a thorough
and well-documented assessment of
whether or not the company has ade-
quate equity and liquidity to support the
going-concern assumption.
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Board activities in connection
with special measures

The limited liability companies act also
specifies other tasks and responsibi-
lities which are not discussed further
here.

These include:

e Company incorporation

Changes in capital

Mergers/demergers

Transformation

Board meetings

1. related-party transactions
(assessments provided accor-
ding to section 3-8 of the limited
liability companies act)

2. enquiries and investigations

e  General assembly meetings

e Special agreements

e Insider trading

|
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Vidar Lorentzen
Partner, Oslo
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Kjersti Aksnes Gjesdahl
Partner, Oslo

Board committees -
which ones are
mandatory and which
ones are optional?

The general meeting and the board of directors may delegate
certain matters to sub-committees. Board committees help with
proper consideration of identified issues, thereby reducing the
board’s overall workload. While the board may delegate tasks to
board committees, it cannot delegate its responsibility. Some
committees are required by law, such as the audit committee,
whereas others are recommended in the Norwegian Code of
Practice for Corporate Governance. PwC recommends that
companies consider if appointing board sub-committees could
be useful also when the committee is not required by law. The
Code of Practice explicitly recommends having both a nomination
committee and a remuneration committee in addition to an audit
committee.

In line with the Code of Practice, the board should inform share-
holders of the use of board committees in the annual report, as
well their mandates, composition and work processes.

Audit committee — a statutory committee as a whole must possess
requirement for many companies the expertise the company requires, in
The audit committee is a sub-committee view of the company’s organisational

of the board. Members of board structure and operations, to perform the
sub-committees are selected by the audit committee’s tasks.

board and are member of the board. The requirement to have an audit

The legal requirement is that the audit committee was introduced as a measure
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to improve companies’ risk management
and internal controls in the context of
financial reporting, following several
major international accounting scandals
around the year 2000.

Remuneration committee —
recommended in the Code of
Practice for Corporate Governance
The Code of Practice recommends
that the board consider establishing a
remuneration committee to support a
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thorough and independent consideration
of matters related to executive remune-
ration. The tasks of the remuneration
committee include preparing all matters
concerning remuneration schemes for a
decision by the full board membership.
New rules on guidelines and reporting
of pay and other executive remunera-
tion have increased the relevance and
importance of establishing a remunera-
tion committee.

Nomination committee —
recommended in the Code of
Practice for Corporate Governance
According to the Code of Practice,
companies operating in regulated
markets should have a nomination
committee and this should be laid down
in the company’s articles of associa-
tion. The nomination committee is not a
board committee. Its chair and mem-
bers should be elected by the general
meeting, which should also approve its
remuneration and applicable guidelines.

When preparing proposals for new
board members, the nomination
committee should contact sharehol-
ders, board members and the CEO.
The composition of the nomination
committee should ensure that the
collective interests of the shareholders
are safeguarded. The majority of the
nomination committee members should
be independent of the board and other
executives. As a starting point, board
members or executives should not

be members of the election commit-
tee, and as a minimum, at least one

member of the nomination committee
should not be a member of the corpo-
rate assembly, the supervisory council
or the board.

It is important that the nomination
committee focuses on the overall
expertise of the board. The external and
internal premises under which underta-
kings operate are increasing in comple-
xity, making it necessary to ensure

that the board as a whole has the skills
needed for each company’s specific
operations. For example, legislation
requires that the audit committee colle-
ctively possesses the expertise needed
to perform its tasks. This also requires
the board to have the same necessary
knowledge, so that it can appoint a
sub-committee that fulfills the expertise
requirements.

The nomination committee should
justify its proposal for each candidate

Mandatory board committees for
financial institutions

Remuneration committee

The Financial Institutions Regulations
make remuneration committees manda-
tory for certain financial institutions. The
remuneration committee is intended to
function as a preparatory body for the
board on matters concerning monitoring
of the company’s general remuneration
programme and the setting of remu-
neration for the CEO and top executive
management. The remuneration
committee must include at least one
employee representative. The commit-

tee meets at times designated by the
committee chair, and at least once a
year before the meeting when the entire
board approves the executive remune-
ration for that year.

Risk committee

The Financial Institutions Act requires
financial institutions to have a risk
committee. Alternatively, financial insti-
tutions with less than NOK 20 billion in
capital under management may appoint
a joint audit and risk committee. Other
companies which are not subject to

the Financial Institutions Act may also
choose to establish a risk committee.
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Jone Bauge
Partner, Oslo

A cohesive unit with individual responsibility?

In each company all undertakings are governed by a board of direc-
tors acting as a cohesive unit. Decisions are often consensus-based,
with all board members supporting the board’s final decision. The
cohesive nature of the board of directors may seem to be in conflict
with the personal nature of the appointment and the personal liability

of the board members.

Board members can be held jointly and
severally liable for the collective decisi-
ons of the board. Similarly, a failure to
make or implement a decision can also
result in liability. This dual collective
and personal liability imposes a heavy
responsibility on all board members to
help ensure proper examination and
consideration of all matters before the
board. In practice, this often presents
practical challenges linked to the prepa-
ration of board minutes, the recording
of dissenting opinions, prioritising of
agenda items and determining what
constitutes adequate board docu-
mentation. Board members who find
themselves constantly having to correct
the understanding of other board mem-
bers by questioning the board chair’s
leadership of meetings or asking that
dissenting opinions be included in the

board minutes should perhaps recon-
sider their board position. In practice,
extended disagreements among board
members often result in changes to
board composition through either resig-
nation or refusal of re-election by the
individual board member.

The cohesive decision-making nature
of the board of directors also extends
to the delegation of certain board
responsibilities to sub-committees,
such as a remuneration committee,
risk committee or audit committee.
Although a sub-committee considers
matters initially, the board as whole
still makes the final decision based on
the sub-committee’s work and advice
to the board. Moreover, even board
members who have not participated
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in the sub-committee’s meetings may
have personal liability. Special require-
ments apply to audit committees, for
which new rules have recently been
implemented.

All board members have personal
liability, regardless of whether they are
elected by shareholders or employees.
Moreover, board members who are
nominated by a parent company to
serve on the board of a partially or
wholly-owned subsidiary are treated
the same as other board members

as regards liability, even if their appo-
intment occurs in the context of their
employment by the group. Some
individuals may find it difficult to sit on
the boards of group companies — with
personal liability — when the board chair
and other board members are their
superiors in other working relationships
within the group.

It can be helpful to note that while
company law includes provisions on
when a board is quorate, it contains few
rules on majority voting or requirements
for a qualified majority, even for very
important decisions. The principal rule is
that a simple majority — i.e. more than half
of the votes - is all that is required, and
most boards seek to achieve agreement
to ensure the greatest possible alignment
of different stakeholders represented on
the board. However, difficulties will arise
if there is longer term disagreement with
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board assessments and decisions regar-
ding the future direction of the company.
Over time, board members may find
documenting disagreements in minutes
from board meetings insufficient from the
perspective of reducing personal liability.
Although the decisions are not conside-
red to entail personal liability for a board
member, we see that some board mem-
bers who have participated in boards that
has been exposed to criticism are later
assessed as less eligible for other boards
later on. Even though resignation may
attract media attention and bring perso-
nal disadvantages, it is often preferable to
being part of a board minority.

Although articles of association may
contain additional voting rules (potentially
supplemented by board instructions),
generally few boards have specified the
number of votes required for adoption
of a valid resolution in their articles.
Some articles of association give the
board chair a double vote, but there are
few examples of a qualified majority or
consensus being required for certain
decisions.

In addition, board instructions often
regulate board work in detail, and can
serve as a useful supporting document
for the work of the board.

Applicable legislation requires boards
to safeguard the best interests of the
company, and board members there-

How are board tasks and duties

l

regulated?

fore have a duty of good faith in this
regard. The company, as expressed
through general meeting resolutions, is
the board’s client. Where shareholders
are split into different factions with dif-
fering objectives for the company’s
development and targets, board members
can find it difficult to identify the
company’s best interests and optimal

targets because they represent different
stakeholder groups. In some situations,
board members may vote in accordance
with their ownership interests, which
may also be regulated by shareholder
agreements between different stake-
holders. Identifying the best interests
for the company can be difficult

when it comes to understanding the
company’s situation, and identifying
potential conflicts of interest between
employees, management, and the
shareholders. Board members often
have to find a middle ground that unites
these competing interests. Ultimately,
however, decisions that prioritise either
short-term gains or long-term objecti-
ves often involve difficult discussions
and processes in the boardroom.

Karoline Aanerud, Director, Oslo
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Partner, Bergen
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Conflicts of interest may be even more
prominent in situations where a board
includes employee representatives.
However, employee representatives
also have a duty to act in the company’s
best interests and personal liability for
board decisions. Moreover, such board
members are subject to the same con-
fidentiality requirement as other board
members. In many companies, this has
resulted in a productive discussion of
long-term choices at an early stage.
Many companies and trade unions
provide extensive training to board
members who represent employees.
Well-functioning boards often have a
track record of successfully onboarding
and providing ongoing training and skills
development for all board members. The
current broad reorientation occurring

in many commercial sectors due to the
green shift will necessitate significant
skills development in many boardrooms
in response to new laws, regulations
and stakeholder expectations. An
increased focus on the development of
boardroom skills can also be an impor-
tant counterbalance to the administrati-
on’s role as day-to-day manager of the
company, as many regulatory require-
ments have both strategic and operati-
onal consequences, and also represent
requirement to be incorporated into the
board’s reporting.

However, it is important to emphasise
that board members cannot simply
represent “their areas” or “their expertise”.
All board tasks are a personal responsi-
bility, and it is crucial that necessary

questions and unclear matters are
discussed and resolved in the boar-
droom by the board as a whole and
with the company’s best interests in
mind. Special interests on the part of
individual shareholders, employees
or other stakeholders must generally
be subordinated to the duty of board
members to safeguard the company’s
best interests.

Board composition

Who decides?

Board composition is generally decided
by the shareholders through general
meeting resolutions. Most companies
also have an independent nomination
committee that makes recommenda-
tions to the general meeting and thus
has primary responsibility for ensuring
that board composition reflects both
the shareholder interests and the overall
expertise requirements. Companies
above a certain size have the additi-
onal requirement to ensure employee
representation. Where companies have
more than 200 employees, the board

is normally elected by the corporate
assembly.

Some companies subject to licensing
requirements face the additional requi-
rement that the board must be deemed
suitable and that the board members
collectively must possess sufficient
expertise to exercise the board’s role
properly. This includes a requirement
that the board must be sufficiently
independent to safeguard the company’s
best interests when these conflict with

shareholder and/or other interests.

Accordingly, the decisions of a properly
elected board may still be re-examined
with reference to regulatory requirements.

How large should the board be?

The applicable legislation grants some
flexibility in terms of the number of
board members and board composition.
Public limited liability companies must
have at least three board members, or
at least five board members if they have
a corporate assembly. Board size often
increases further when employees are
entitled to board representation.

Board size often reflects company size
and complexity. Demand for particular
expertise is governed by a company’s
developmental stage, i.e. start-ups and
more mature, listed companies with
global operations have differing needs.
Board composition and size should
always be balanced with the need for
the board to function as a cohesive unit
and effective decision-making body.
Few Norwegian companies have more
than ten board members.

What considerations have been taken
into account when putting together

a board?

Larger companies often try to cover
multiple interests when composing a
board of directors. Since 2006, public
limited liability companies have been
subject to the additional requirement
that at least 40% of board members
must be of each gender. This require-
ment has for the most part been directed
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at increasing the representation of
women in the boardroom.

Boardrooms are becoming increasingly
more professional in response to the
increased complexity and the need for
board involvement in management acti-
vities. Many individuals elected to the
boards of larger companies also hold
other board memberships. Increased
professionalisation has also intensified
the focus on whether boards are doing
the work needed in each individual
company and whether board members
have sufficient capacity to accept their
various appointments. While regula-
tory intervention in this area has been
discussed, at present the issue prima-
rily remains a challenge for nomination
committees. For financial institutions,
there are rules that limit the right to hold
several board positions in financial insti-
tutions.

As board agendas continue to develop
and demands for business sector
participation in the green shift grows,
expectations regarding boardroom
expertise are also changing. Increased
codification of complex regulatory
requirements is leading to the election
of more lawyers to ensure compliance.
Stricter requirements for transparent
reporting and communication with
company stakeholders are generating
similar demand for communications
expertise. Likewise, a stronger focus on
working conditions and the importance
of safeguarding employees and their
skills is boosting demand for experienced
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board members with “soft skills” in
fields such as HR and other management
expertise. Increased digitalisation is
raising concerns about cyberattacks,
the protection of personal data and
other business risk factors. This is
likely to increase demand for relevant
technical skills in the boardroom going
forward. However, economic and
financial risk remain key requirements in
terms of the board’s administrative and
control functions, and future boards will
necessarily also have to possess this
type of expertise.

In addition to understanding purely
regulatory requirements, boards often
require insight into the individual market
context of their company. Reputational
risk frequently differs in Norway and
internationally. The reputational per-
spective may differ from the viewpoint
of the relevant industry, customers, the
authorities or society at large. These
types of insights and understanding
have a role in decisions related to board
composition.

A factor which is commonly under-
estimated in the context of board
composition, but which is increasingly
discussed in specialist literature, is

the personal characteristics needed to
ensure successful cohesive functioning
of the board. Board members represent
themselves, but stronger demands for
value-based management and culture-
building as drivers of successful long-
term company development mean

that this aspect of board composition

should also be emphasised. Boards
have to balance the demands of different
stakeholders — primarily shareholders
and the administration — and in this
context trust and well-founded processes
will strengthen company management.
Surveys show that personal trust in
the boardroom is crucial for successful
handling of crises and difficult situat-
ions, as well as company growth and
development.

Board chair or board member,
and board meetings

Board meetings

Boards of directors are generally requ-
ired to consider matters at a physical
in-person meeting, unless the board
chair concludes that a matter can be
dealt with in writing. It is good practice
for written proceedings to be reserved
for matters where there are no concerns
about the approach, for example
because the matter has been discussed
verbally and is awaiting completion of
formal documentation, or where it is
otherwise deemed appropriate to use a
written procedure. Through the corona
epidemic, we experienced far more
digital meetings than before, and the
companies have gained different expe-
riences from this, both in terms of costs
and quality in board work. It seems
likely that different companies have

had differing experiences in this regard
in terms of both costs and the quality
of board work. Digital board meetings
offer the potential advantage of time
and cost savings. At the same time, you
lose the personal dynamic by gathering

physically. Digital meetings will be less of
a burden for boards with an established
collegial atmosphere of trust, but it seems
unlikely that board meetings will remain
wholly digital going forward. Rather,
in-person meetings will probably remain
the best means of building boardroom
trust and ensuring dynamic discussions
going forward.

The role of board chair

All board members know that board
dynamics are a crucial factor in the
handling of matters considered by the
board. The role of board chair often
sets the tone in the boardroom, not
least in terms of prioritising matters,
setting a timetable and sticking to the
agenda. While these activities can

be regarded as administrative tasks
inherent in the role of board chair, they
can also be decisive with respect to the
discussions which take place and the
decisions which are made. Although a
board chair has limited formal power,
even when the articles of association
give the chair a double vote, the
position can carry significant practical
authority.

In formal terms, the role of board

chair requires the holder to “organise
consideration of relevant matters falling
within the purview of the board”. Some
companies may have adopted more
detailed regulatory provisions in board
instructions. If performed correctly, the
role of board chair can ensure progress,
goal achievement, robust decision-ma-
king and a good culture of collabora-
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tion. If performed poorly, the role can
reduce the board’s decision-making effe-
ctiveness and increase internal conflict
on the board, with the administration or
with shareholders.

The board chair often bears primary
responsibility for dialogue with the CEO,
and monitors the board’s annual work-
plan, prioritisation of matters and — not
least — implementation of key agenda
items. Cooperation with the CEO

and top management also includes a
particular responsibility for coordinating
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necessary preparation of matters to be
considered by the board and ensuring
that board decisions are implemented.
A further responsibility is to call and
chair board meetings, including prioriti-
sation of time and involvement.

Chairing board meetings may seem

like a formality but can be important in
practice as a means of ensuring that
important matters are properly conside-
red and, not least, that board members
have sufficient time to ask questions,
request additional documentation or

clarification from the administration. It
is important that board members who
are not members of a board committee
get a sufficient understanding of the
matters that are prepared in the board
committee so that these matters do not
appear to be a done deal in the board
committee. Strict time management can
ensure that meeting proceed efficiently,
but may also be difficult to enforce, as
different board members may not be
comfortable with the approach. From a
liability perspective, all board members
should be ready to make decisions,
and the board chair should be open,
responsive to different viewpoints and
aware of the board’s overall responsi-
bility.

Although both the CEO and individual
board members may demand that

a matter be considered at a board
meeting, a direct confrontation with the
board chair is unlikely to be the wisest
approach.

The role of board member

As reiterated several times above, it is
important that individual board members
are confident that the matters presented
to the board are correct in all aspects
of board liability. It is also important
that every individual matter presented
for a decision is properly documented
and that an adequate decision-making
basis is available. Personal liability
means that appointees to the board of
directors have a duty to act in the best
interests of the board. Regardless of the

factors which have influenced a board
appointment, it is important that each
board member takes responsibility for
the cohesive functioning of the board,
sets correct priorities and does not
waste time on inconsequential matters.

Board members have access to a
number of formal and informal tools
which they can use in performing their
role. Board members can request that
matters be dealt with in a meeting, ask
questions at meetings, record dissen-
ting opinions in board minutes and/

or resign from the board. In practice,
however, board members can also
request separate meetings with the
administration to discuss topics they
want to explore further, discuss matters
informally with other board members
or consult other experts. Some board
members will have access to more
resources than others, particularly if
they represent

corporate shareholders with a dedicated
equities management team and related
support system. Most boards in Norway
operate on the basis of mutual trust in
the board members’ expertise, robust
boardroom discussions, constructive
dialogue between the administration
and shareholders in the boardroom,
and the belief that as a cohesive and
collegial body the board can leverage
the experience and expertise of the
board members to achieve good board
decision-making.
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Being asked to accept a board appointment can be flattering, and
is always exciting. It may also be challenging, and the responsi-
bilities involved may entail financial and reputational risks, as well
as potential criminal liability. However, such appointment entail
significant responsibility, and it is therefore important to consider
a number of factors thoroughly before accepting. If something
goes wrong, it is not necessarily because the board members
have done a poor job - the problem may be fundamental issues
within the company. This chapter discusses factors which may

be important to consider, and important questions to answer for
yourself before accepting a board appointment.

It is vital that potential new board
members familiarise themselves with
the company and its situation, asking
questions like “What is the company’s
current financial and business posi-
tion?”; “What type of management
structure is in place?”; “What is the
ownership structure?”; “Who is currently
on the board?”; “How are the compe-
tence and qualifications of the board
members?” and “How do | and my
competences and qualifications fit in?”

Certain types of companies (for example
stock-listed companies and financial insti-
tutions) are subject to complex regulatory
requirements. Potential amendment of
such framework conditions represents a
particular challenge, and requires close

monitoring. While such appointments

can often be exciting, educational and
inspiring, the risks involved should also be
carefully considered before accepting the
board postition.

Financing and liquidity can present their
own challenges. If liquidity or solvency
become a significant issue, a board
appointment may develop into something
entirely different from what was expected,
and may demand a much more exten-
sive commitment than anticipated. The
possibility of criminal penalties and liability
in damages may also increase.

The identity of other candidates and
board members is a highly relevant
factor. Personal circumstances, cul-




ture and attitudes can be important for
successful board cooperation. Before
accepting an appointment, it is impor-
tant to meet key individuals within the
business, the chairman of the board
and, if relevant, a representative of the
majority shareholder.

Asking the right questions is crucial. The
checklist below is based on PwC’s own
new-customer due diligence procedures,
and has been adapted for board candi-
dates. Although not exhaustive, the list
should help board candidates to conduct
a thorough assessment before accepting
the appointment.

. Due Diligence

. What do | know about the owners, management and the board of directors?

«  Are any of the persons involved defined as politically exposed persons?

+  Does a Google search indicate caution?

+  Does the company face reputational challenges, legal disputes or regulatory
issues?

+  If board members or managers have resigned recently, what are reasons for this?

+ What is the board composition? (Expertise, is there a majority of “party
representatives”, their reputation, etc.)

. Who is the board chair, and what reputation does he/she have?

+  What reputation does management have?

+ Is management competent?

+  What agreements have been entered into with management?

« If a group is involved, does the company structure appear appropriate? In other
words, is the rationale behind a complex structure clear?

« Is the business model comprehensible, and does it appear realistic?

* Who are the most important customers?

* Who are the most important suppliers? Who are the most important partners
(involved in a chain or other cooperation)?

. Have demergers, mergers, liquidations or other relevant transactions been
registered in relation to the company in the Register of Business Enterprises
(see brreg.no)?

+  Have regulatory authorities inspected the company and made subsequent
comments?

+  Are any targets relating to financial data, acquired assets or commercial
cooperation unrealistic?

+  Does the company have assets, liabilities or non-balance sheet items that may
entail particular risk?
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. Due Diligence

+  Does the company have sufficient capital and long-term financing, and is liquidity
satisfactory?

+  Are there any special conditions related to the company’s financing (covenants)?

+  Are there any special conditions linked to leases and/or leasing agreements?

+  Does company and accounting information give a professional impression?

+  Does the company conduct a significant proportion of its operations in a
geographical region where ethical standards are highly uncertain?

+  Does the company have a reputable auditor?

+  Are key audit issues and any audit exceptions and clarifications in the audit
report comprehensible and manageable?

+  Have risks been identified, and are these manageable?

. Other questions

+  What does the board’s annual plan look like (hnumber of meetings, length of
meetings, topics/fixed agenda items)?

. Does the board of directors have sub-committees (audit, remuneration, risk, etc.),
and who sits on these?

- Will a board candidate’s personal expertise contribute positively to the board?
What can the candidate contribute to the board, and what will his/her role be?
Does the candidate have relevant expertise?

«  Could conflicts of interest arise in connection with the board appointment?

. Is the remuneration on offer reasonable relative to the amount of work involved,
and is it in line with/approved by a ordinary general meeting resolution on board
remuneration?

+  What is the risk of liability and damages claims if the company’s finances fail?
Does the company provide liability insurance? Is there a tradition that the
ordinary general meeting approves liability limitations/exemptions for members
of the company’s board?

The above are some key points. The list is not necessarily exhaustive.
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Liability of board
members

Most compensation claims against Norwegian board members
are based on the fact that the company is unable to settle its ob-
ligations. Board members can be held responsible for actions or
omissions they undertake on behalf of the company. We are see-
ing a large increase in board liability cases. It is therefore impor-
tant that the board members are familiar with the circumstances
that may entail liability.

Section 17-1 of the Private Limited Liability in damages is conditional on
Liability Companies Act/Public Limited the fulfillment of four requirements:
Liability Companies Act contains general e A basis of liability must exist. The
rules on liability in damages: basis of liability is an intentional or
“The company, shareholders and other negligent and liability-inducing act.
parties may claim damages from the The basis of liability may comprise
managing director, a board member, a deliberate decisions, such as
member of the corporate assembly, an unlawful distributions or continuing
investigator or a shareholder in respect operation without sufficient equity.
of harm which such a party has inten- Experience shows that, in practice,
tionally or negligently caused to the the basis of liability often focuses
person in question in the said capacity.” on omissions. It may be that the
board has paid insufficient atten-
In the case of public limited liability tion, that it has failed to undertake
companies, “independent experts” are necessary investigations, that it has
also included among the persons who not intervened in management acti-
may be held liable. ons when it should have done so,

Thomas Fraurud
Partner, Oslo
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etc. The due care requirement must
be evaluated in each individual
case, but will - according to case
law — be stricter when the company
is in financial difficulties.

e An economic loss must exist. Such
a loss is easy to document when a
creditor has not received payment.
The shareholders who have decided
not to sell their shares, based on
a polished set of annual accounts,
will suffer a loss if the share price
drop below the price for which they
would have sold their shares if they
had access to correct information.

e A causal link must exist between
the basis of liability and the loss.

e A sufficiently close and foreseeable
link must exist between the negli-
gent or intentional act or omission
and the loss which is the subject of
the claim.

To whom is a damages claim
addressed?

Most damages claims target the board
chair. However, it should be noted that
board members who fulfill the condi-
tions for an award of damages have
joint and several liability. A party that
has suffered a loss may choose which
board member to sue, provided that
the board member is among the board
members who — according to a concrete
assessment — have acted negligently
and may be held liable. Legal proceed-
ings may be brought against the wealt-
hiest board member, who will then have
to initiate a recovery process against
the other liable board members. The
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liability rules do not distinguish between
board members elected by shareholders
and employee representatives. Often

a claimant will bring claims against all
board members as long as they have
participated in a decision or failed to
preform what is required.

Whether specific conduct is negligent

must be assessed individually for each

board member. Nevertheless, there are

limits on the scope of liability exemp-

tions. Persons who have agreed to a

board appointment have also accepted

an obligation to fulfil the requirements

of the appointment. In practice, board

members are not exempted from liabi-

lity in damages even if they:

e had insufficient time to fulfil the
requirements of the appointment

e lacked insight into management,
accounting rules, companies
legislation or other relevant areas
of expertise

e feel that their own influence on
board decisions was limited

e received insufficient information,
if they should have requested it

e delegated the relevant task to
subordinates.

Liability in damages linked to
organisation of the company

As explained in the chapter on the role
and responsibilities of the board, the
board bears overall responsibility for
the proper organisation of the company
and for adopting operational plans,
budgets and guidelines. The board
must ensure that the company is orga-

Hanne Saelemyr Johansen
Partner, Bergen
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Gunnar Slettebo
Partner, Stavanger

nised expediently, including that it has
sufficient qualified personnel and an
orderly organisational structure for daily
operations. Further, the board must
ensure that the company, accounts
and asset management are subject to
proper controls.

Breach of these fundamental obliga-
tions will often constitute grounds for
liability in damages.

The board is also responsible for
commercial decisions. In principle, the
board can be held liable for choosing
the wrong strategy, taking on excessive
risk, choosing the wrong business part-
ners, etc. The board may also be held
liable if it does not try — in good faith
—to ensure that the company meets its
liabilities.

When it is clear that the company will
be unable to meet its liabilities, or that
the company is approaching a pay-
ment stoppage, the board may easily
become independently liable to con-
tractual partners.

However, the Supreme Court has stated
that:

“The courts should normally be cautious
about reviewing the exercise of
commercial discretion and the industry
knowledge on which the company’s
financial or operational targets are
based.”

The board therefore has a relatively
large degree of discretion when making
business decisions. Being able to
present information that the board

had when they made the decisions is
important.

Documentation is a keyword. The board

minutes should document:

e assessments undertaken by the
board

e the assumptions underpinning a
decision

e the reasons for a decision

e any dissenting opinions among
board members, and which board
members expressed those views.

In recent years, the courts have heard a
number of damages claims brought by
contractual partners against company
boards, as well as cases brought
against companies and boards seeking
performance or damages in contractual
relationships. In newer case law, board
members have been held liable for the
company’s deficient contractual per-
formance when the company has gone
bankrupt.

The board is obliged to assure that

the company complies with laws and
regulations that apply to the business.
The rules on tax deductions are strict
and absolute. Failure to transfer funds
to a tax withholding account constitutes
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a legal offence, and can easily result in
liability in damages.

Non-compliance with GDPR and money
laundering rules represents an additio-
nal area of potential liability in damages.
The same applies to situations where
the company loses the ability to operate
its business due to non-compliance
with rules and legislation.

Key points in the Private Limited

Liability Companies Act:

e  Objective liability in connection
with capital increases
Share capital and share premiums
reported as paid-in but not received
by the company can be claimed
regardless of whether the company
has suffered a loss.

e Dividend distributions and
shareholder loans
The rules on dividend distributions
have become more flexible and
discretionary in recent years, in that
the formal restrictions on distributi-
ons have been reduced. This gives
the board considerable respon-
sibility, and means that stricter
requirements apply to the board’s
assessments of what constitutes
a careful, proper dividend distribu-
tion. If the board has participated
in an unlawful distribution, or if the
board understood or should have
understood that a distribution was
unlawful, the board will be liable for
repayment of the sum in question
to the company.

46 Board of Directors' Handbook

Given the possibility of potential
damages claims against the board,
it is important to note the impor-
tance of the board documenting

its assessments related to distribu-
tions. It is also important that the
board ensures that the company
has reliable procedures in place for
monitoring shareholder loans.

The Private Limited Liability
Companies Act specifies when

a company may make loans to
shareholders. Loans from private
or public limited liability companies
are subject to dividend taxation in
accordance with the shareholder
model.

Appropriate equity and liquidity?
The equity and liquidity of private
and pubilic limited liability compa-
nies must have an equity and liqu-
idity which is adequate in terms of
the risk and scope of the compa-
ny’s business at all times. It is the
market values of the assets and
liabilities that are of relevance here,
not book values. If equity is not
adequate, the board has a duty to
act, and must deal with the matter
immediately. The same duty arises
in the case of public limited liability
companies if it must be concluded
that the company’s equity has
dropped below 50% of the share
capital. The board must arrange
an ordinary general meeting within
a reasonable period of time, and

must provide a statement on the
company’s financial position and
propose measures to restore equity
to an appropriate level.

e  Agreements with the company’s
shareholders and their related
parties, etc.

Such agreements are subject to
special procedural and documen-
tation requirements intended to
ensure that agreements are binding
on the company. If administrative
procedures are not in accordance
with such procedural and docu-
mentation requirements, a duty of
restitution may be triggered, and
liability in damages may arise.

Insurance

In our experience, companies are
increasingly taking out liability insu-
rance for board members. This is
largely due to a substantial rise in the
number of both disputes concerning

the liability of board members. Every
board and the individual board mem-
bers should regularly evaluate whether,
and if so what type of insurance for the
board that may be appropriate in view
of the risks and scope of the business.
Insurance companies have developed
a broad range of insurance products
featuring different terms and conditions,
and it can be worth engaging insurance
experts when evaluating different insu-
rance offers.
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Employee-elected
board members

Employee co-determination rights are a central aspect of corpo-
rate democracy. The number of board members and observers
depends on the size of the company’s workforce and whether
the company has a corporate assembly. Employee representa-
tives are elected directly from among company staff, unlike other
board members, who are elected by the company’s shareholders.
Employee-elected board members function as ordinary board
members and will often be an important resource for the board
thanks to their particular insight into the inner life of the company.
However, some important differences do arise in relation to such
board members due to their representative role.
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n When can employees demand seats on the board?

The right of employees to be represented on governing bodies depends on the type
of company, but the right of representation usually corresponds to the rules applicable
to private or public limited liability companies. Board representation is only relevant
when a company does not have a corporate assembly — the other means of ensuring
employee representation.

The Private Limited Liability Companies Act distinguishes between situations where
employees may demand board representation and situations where a company has
an independent duty to ensure that employees are represented. The decisive factor is
whether the company has less than 200 employees or more than 200 employees.

e |f the company has more than 30 employees, a majority of the employees may
demand employee representation on the board. The employees have the right to
elect one board member and one observer, as well as alternates for these posts,
from among the employees.

e |f the company has more than 50 employees, a majority of the employees may
demand employee representation. The employees have the right to elect one-third
of the board, and no less than two board members and alternates, from among
the employees.

e |f the company has more than 200 employees, the company must generally establish
a corporate assembily. If it has been agreed that there will be no corporate assembly,
the employees have the right to elect one board member and an alternate for this
post, or two observers, in addition to the representation applicable to companies
with more than 50 employees (i.e. in addition to one-third of the board and no less
than two board members). Any agreement not to have a corporate assembly must
be entered into with a majority of the employees or local trade unions representing
such a majority.

The calculation shall encompass all
company employees, including part-time
employees, temporary employees,
employees on sick leave and employees
who have been temporarily laid off.
Persons engaged temporarily to cover
holiday absence among other staff

are not included, however. Part-time
employees who work less than 50% of
a full-time equivalent must be counted
as half an employee.
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The Representation Regulations provide
which employees are entitled to vote
and are electable, and how the vote
must be conducted. The Dispute
Resolution Board processes applications
for exceptions from the representation
requirements in the regulations, as well
as complaints concerning election to
governing bodies.

E Are employees entitled to group-level representation?

Each company within a group is regarded as an independent entity, meaning that
employees are generally not entitled to demand representation on the board of any
parent company. However, a group wide arrangement may be agreed in writing. Such
an agreement must be entered into between the group and a majority of its employees,
or with one or more local trade unions representing such a majority. If the conditions
for entering into such an agreement are not met, the Dispute Resolution Board may,
on application, establish special arrangements for a group of companies.
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B The role and responsibilities of employee board representatives

Employee board representatives generally have the same rights and duties as share-
holder-elected board members, and may be held liable on the same basis. Employee
board representatives therefore have the same right to be consulted, voting rights and
right of proposal. However, the following differences are important to note:

The role of employee board representative is often referred to as the most difficult
board role. This is because employee representatives not only have the same duty
as other board members to safeguard the company’s interests in good faith, but
have also been elected by and from among the employees and therefore should
also have a clear focus on matters affecting employees and on functioning as an
advocate for employees when voting on matters during board meetings.
Employee-elected board members cannot be “fired” by shareholders, and thus
retain their appointment as long as they have the trust of the employees.

Board instructions often include a duty of confidentiality which applies equally

to employee board representatives. However, to allow an employee board repre-
sentative to fulfill his or her function properly, it may sometimes be appropriate to
waive the duty of confidentiality so that the representative can discuss a matter
with an adviser, for example one or more general employee representatives or a
lawyer.

In this context, employee board representatives are obligated to ensure that they
have sufficient expertise on matters to be considered by the board. The company
should therefore provide employee board representatives with necessary experti-
se-development opportunities.

Employee board representatives should not simultaneously serve as general
employee representatives. Board members have access to confidential information
which will make it difficult to serve as a general employee representative. Persons
holding both roles may also experience conflicts between their duty as a board
member to safeguard the company’s interests and the role of general employee
representative.

Employee board representatives are subject to the same impartiality rules as
shareholder-elected board members; see further the chapter on “Impartiality” in
section 6. Board work will include matters with a potential or actual impact on the
employment conditions of employee board representatives, such as reorganisation
and downsizing processes.
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The audit committees
work

The audit committee's main task is to prepare and advise the
board on the board's follow-up of routines for financial reporting
and the substance of the reporting, as well as to follow up the
auditor's work and independence. In 2021, the rules for the audit
committee's role and responsibilities were expanded. This has led
to an update of many audit committee's mandate.

Purpose and tasks of the
committee

The main tasks of the audit committee
are to prepare the board’s monitoring of
audit work and auditor independence,
as well as to advise the board on imple-
mentation of reporting procedures in
the area of accounting and the content
of reports. The audit committee has

a purely administrative and advisory
function. It is the full board of directors
which has decision-making authority
and ultimate responsibility for accounting
reports.

Rules defining the tasks of audit
committees are set out in section 6-43 of
the Public Limited Liability Companies
Act. Corresponding provisions can be
found in section 8-20 of the Financial
Institutions Act. Audit committee tasks
are normally specified in audit commit-

tee instructions adopted by the board.
The OECD Principles of Corporate
Governance provide guidelines on
good corporate governance practice
and cover key topics relevant to audit
committees.

How often and when should the
audit committee meet?

The audit committee’s responsibility

to monitor financial reporting implies a
minimum of four audit committee mee-
tings per year if the company reports
on a quarterly basis. Audit commit-
tees often hold at least one additional
meeting to engage in-depth with other
topics specified in the board-issued
mandate. The number of audit committee
meetings must be adjusted in view of
the company’s operations and complexity.
The committee’s reports to the board
should take the form of written minutes.




Written minutes should be prepared
for all audit committee meetings for
submission to the board. The audit
committee chair should give the board
oral briefings on audit committee mee-
tings. The audit committee prepares
matters for consideration by the board,
and should seek to meet a few days
before the next board meeting.
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The range of audit committee tasks has
been expanded. We recommend that
the audit committee adopt an annual
work plan that includes activities such
as the following:

e  Preparation of the board’s con-
sideration of annual and interim
reports.

e  Preparation of the board’s ESEF-
marked annual report (applicable to
listed companies).

e  Consider the company’s application
of materiality.

e Consider judgements and material
events relevant to financial reporting.

e Consider and monitor the relevance
of climate risk to financial reporting.

e Consider management’s summary
of changes in rules relevant to
financial reporting.

e Consider management’s internal
control and risk management plan
for financial reporting.

e Consider management’s summary
of risk management and internal
controls related to financial reporting.

e  Consider the auditor’s plan for
audit implementation.

e  Consider summaries provided by
the auditor.

e Consider any supplementary audit
report issued in conjunction with
the annual accounts.

e  Approve additional services provided
by the auditor (auditor indepen-
dence).

e Monitor the size of the auditor’s
fees for additional services (auditor

independence).

e  Consider internal audit reports (if
the company has an internal audit
function).

e  Evaluate the work of the audit
committee (annually), including the
mandate issued by the board, and
identify any regulatory and respon-
sibility-related changes.

e Consider the meeting plan and
annual workplan for the audit
committee.

e  Prepare the board’s consideration
of the sustainability report, inclu-
ding internal controls designed
to ensure that the sustainability
report is reliable and of satisfactory
quality.

Financial institutions are subject to
the additional requirement that they
must have a risk committee in place
to prepare the board’s monitoring and
assessment of the company’s risk,
governance and control arrangements;
see section 13-6(4) of the Financial
Institutions Act and section 13-2 of
the Financial Institutions Regulations.
Financial institutions with less than
NOK 20 billion in capital under mana-
gement may have a joint audit and
risk committee. The tasks of the risk
committee include operational risk,
while the responsibilities of the audit
committee encompass risks linked to
financial reporting.

The extensive responsibilities of the
audit committee mean that the adminis-
tration has to function as a secretariat
and prepare the documentation the
audit committee needs to conduct its
assessments. Wherever possible, the
audit committee should be able to rely
on and refer to supporting documents
provided by the administration in its
reports to the board. The audit commit-
tee’s statements should be recorded in
minutes of the meeting.

The responsibilities of the audit commit-
tee require the audit committee to
develop an in-depth understanding of
internal controls and risk management
related to financial reporting. This can
be ensured by requiring the adminis-
tration to submit an annual plan to the
audit committee showing how financial
reporting-related risk management and
internal controls foster the integrity of
the financial reporting process. Annual
plans of this kind should also cover the
company’s use of materiality assess-
ments.

The audit committee’s reporting
responsibilities in section 6-43 of the
Public Limited Liability Companies

Act (and section 8-19 of the Financial
Institutions Act) are limited to financial
reporting. At present, the act does

not impose special tasks on the audit
committee linked to sustainability repor-
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ting. However, sustainability is integra-
ted into the board’s annual reporting
through the requirements in section 3-3,
ninth paragraph, of the Accounting Act.
Large undertakings are required to pre-
pare a social responsibility statement

in accordance with the requirements

in section 3-3c of the Accounting Act.
The EU’s draft Corporate Sustainability
Reporting Directive (CSRD) introduces
more detailed reporting requirements
which are already due to take effect

in the EU for the 2023 financial year.
The audit committee tasks in section
6-43 of the Public Limited Liability
Companies Act (and section 8-19 of the
Financial Institutions Act) will be expan-
ded to include sustainability reporting
and the work done by auditors to certify
sustainability reporting. This suggests
that audit committees should already
include sustainability reporting on their
agendas now.

Why is it important for the audit
committee to be familiar with
materiality assessments?
Companies’ use of materiality assess-
ments has been incorporated into
questionnaires and thematic reports
issued by Finanstilsynet (the Financial
Supervisory Authority of Norway).
Finanstilsynet has thereby commu-
nicated an expectation that audit
committees should have procedures in
place for monitoring and documenting
companies’ materiality assessments.
Materiality assessments must be put on
audit committee agendas well before
financial and non-financial information is
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reported, to ensure proper assessment
of both what information is relevant to
primary users and what methodology
the company should use if qualitative
and quantitative materiality assessments
become relevant during the concluding
phase of report-preparation.

How audit committees can
organise monitoring of the
external auditor

The audit committee is required to brief
the full board on the results of statutory
audits, explain how audits foster the
integrity of accounting reports and
detail the audit committee’s own role in
the process. The audit committee shall
also assess and monitor the conduct of
audits and auditor independence.

Audit committees thus have extensive
obligations in the area of auditor-moni-
toring, and auditors must enable audit
committees to meet these obligations

effectively.

Wherever possible, auditors should
structure their reports to audit committees
in such a way that the reports provide
the committees with the information
they need to meet their monitoring
obligations. We urge audit committees
and auditors to prepare a joint plan that
safeguards the individual circumstances
of the audited party optimally.

Auditors are required to submit an
annual supplementary report to the
audit committee. The first round of such
reports will be made in 2022. The sup-

plementary report must be issued no
later than the date of the audit report.
Overall, the content requirements
applicable to supplementary reports
represent a summary of key aspects of
a completed audit, including the audi-
tor’s conclusions as set out in the audit
report. The content requirements cover
many of the same matters as the audit
committee is required to monitor vis-
a-vis the auditor. Thorough discussion
by the audit committee — both with and
without the participation of the auditor
— of matters covered in the report will
help the audit committee to monitor the
auditor’s work. The audit committee is
also specifically required to monitor the
conduct of audits by reference to matters
identified by Finanstilsynet in any
supervision reports sent to the auditor.
Supervision reports relating to periodic
and thematic inspections will be
published on Finanstilsynet’s website.
Such matters are not a mandatory part
of the supplementary report. To ensure
that the audit committee can fulfil its
monitoring responsibility effectively, the
auditor may be asked for a statement
on matters identified by Finanstilsynet
in reports to the auditor.

Assessment and monitoring of
auditor independence

Audit committees are required to
assess and monitor how auditors apply
the rules limiting the scope and content
of auditor advisory services to compa-
nies. Monitoring must include approval
of all supplementary services and
verification that fees are not conditional

and that the total fees charged for sup-
plementary services are below statutory
limits; see Articles 5 and 6 of the Audit
Regulation.

Audit committees may authorise the
administration to approve supplemen-
tary auditor services. To fulfil their moni-
toring obligations, audit committees must
make advisory services and auditor
independence a regular agenda item at
committee meetings. It is advisable to
discuss the question of independence
directly with the company’s auditor.

Thorough planning and well-pre-
pared documentation raise the
quality of audit committee work
The audit committee and the admi-
nistration should agree a realistic and
appropriate timetable for the despatch
of meeting documents to the commit-
tee. Proper consideration of agenda
items depends on the committee
having sufficient time to prepare for
each individual meeting. Large amo-
unts of supporting documentation can
represent a challenge for audit commit-
tee members. It can therefore be helpful
to prepare thorough summaries setting
out the background to relevant agenda
items, management’s assessment and
conclusion, measures to be imple-
mented and a timetable. In the case of
regularly updated documents, new con-
tent should be highlighted. Details can
be included in an annex, rather than in
main documents.

59



© 2023 PwC. All rights reserved. In this context, “PwC” refers to PricewaterhouseCoopers AS,
Advokatfirmaet PricewaterhouseCoopers AS and PwC Tax Services AS which are member firms of
PricewaterhouseCoopers International Limited, each member firm of which is a separate legal entity.



	Introduction
	The role and responsibilities of the Board of Directors
	Board committees – which ones are mandatory and which ones are optional?
	The board of directors as a cohesive unit
	Accepting a board appointment
	Liability of board members  
	Employee-elected board members  
	The audit committees work

